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Abstract

This article aims to contribute to academic knowledge through a comparative study
of the application and interpretation of civil law in Thailand, the Federal Republic of
Germany, France, and England. The author seeks to extract interpretative and applicative
approaches under the current civil law systems, focusing on the duties of the contracting
parties and the legal effects of contracts in situations where the contractual foundation is
altered due to unforeseen circumstances. The study reveals that Thai law currently lacks
specific provisions to address such cases. The application of existing provisions may, in
certain respects, lead to inconsistencies and legal uncertainty. Accordingly, the author
proposes amendments to Thai civil law by incorporating selected foreign legal principles
studied in this article. These proposed amendments aim to better reflect the Thai social
context and to ensure fairness and justice for contracting parties.

Keywords: the contractual foundation, frustration, change in circumstance
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Wi 99.

*% Section 314 Termination, for a compelling reason, of contracts for the performance of a
continuing obligation

(1) Each party may terminate a contract for the performance of a continuing obligation for a
compelling reason without a notice period. A compelling reason is given if the terminating party, having
taken into account all the circumstances of the specific case and having weighed the interests of both
parties against each other, cannot reasonably be required to continue the contractual relationship until
the agreed end or until the expiry of a notice period.

(2) Where the compelling reason consists of the breach of a duty under the contract, the
contract may be terminated only after the expiry without result of a period of time specified for relief
or after a warning notice has failed to obtain a result. Section 323 (2) no. 1 and 2 applies accordingly as
regards the dispensability of specifying a period of time for such relief and as regards the dispensability
of a warning notice. Specifying a period of time for relief and issuing a warning notice also may be
dispensed with if special circumstances are given that, having weighed the interests of both parties
against each other, justify immediate termination.

(3) The person entitled may give notice only within a reasonable time limit after obtaining
knowledge of the reason for termination.

(4) The termination does not rule out the entitlement to demand compensation of damages.
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* Gerhard Dannemann and Reiner Schulze, German Civil Code Buirgerliches Gesetzbuch (BGB)
Volume | Books 1-3: §§ 1-1296, p 509.

% Gerhard Dannemann and Reiner Schulze, German Civil Code Buirgerliches Gesetzbuch (BGB)
Volume | Books 1-3: §§ 1-1296, pp. 504-505.

Rl asnsvy, “nsidndyanlaemnvenisaniiuianngiudangsy” Tu 60 U 9191580
(NJammuvuas: Issfiuriifiaunan, 2558) v 308.

* RGZ 103, 328 II. Civil Senate
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*" Gerhard Dannemann and Reiner Schulze, German Civil Code Buirgerliches Gesetzbuch (BGB)
Volume | Books 1-3: §§ 1-1296, p 508.

*® Gerhard Dannemann and Reiner Schulze, German Civil Code Buirgerliches Gesetzbuch (BGB)
Volume | Books 1-3: §§ 1-1296, p 509.

* Gerhard Dannemann and Reiner Schulze, German Civil Code Buirgerliches Gesetzbuch (BGB)

Volume | Books 1-3: §§ 1-1296, p 509.
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© Anfidnd Uind, ndnaaie wazwsuiioanuaiavanelunisdiseniluszuun graneisesiy
e woslnaewdiuwaslne, wih 187,

°! Tobias Lutzi, The French Contract Law Reform: a Source of Inspiration? Introducing
Imprévision into French Contract Law - A Paradigm Shift in Comparative Perspective, (England:
Cambridge University Press, 2016), p 95.

>? |bid p 98.

> AnfdnA Usnd, NN LLamemﬁammmwmaiuﬂWiﬁﬁﬂixwﬁIUisUUﬂawuﬂ&JLﬁJaiﬂu LR
waabnaslsSiukaiveg, T 160.

> Légifrance, LOI n° 2015-177 du 16 février 2015 relative a la modernisation et a la

simplification du droit et des procédures dans les domaines de la justice et des affaires intérieures (1),
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Légifrance, 15 February 2015, accessed August 25, 2024,
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000030248562/

>> Tobias Lutzi The French Contract Law Reform: A Source of Inspiration? Introducing
Imprévision into French Contract Law - A Paradigm Shift in Comparative Perspective, p 98.

*® French Civil Code 2016 Art. 1195 “If a change of circumstances that was unforeseeable at
the time of the conclusion of the contract renders performance excessively onerous for a party who
had not accepted the risk of such a change, that party may ask the other contracting party to renegotiate
the contract. The first party must continue to perform his obligations during renegotiation.

In the case of refusal or the failure of renegotiations, the parties may agree to terminate the
contract from the date and on the conditions which they determine, or by a common agreement ask
the court to set about its adaptation. In the absence of an agreement within a reasonable time, the
court may, on the request of a party, revise the contract or put an end to it, from a date and subject

to such conditions as it shall determine.”
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> Soléne Rowan, The new French law of contract, (England: Oxford University Press, 2022),

pp. 183-184.
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¥ Jean-Sébastien Bazille and Clara Giordano, The Impact of Armed Conflicts on Commercial
Disputes: Recent Developments in France, International Bar Association, 4 April 2024 accessed 30 August 2024
https.//www.ibanet.org/the-impact-of-armed-conflicts-on-commercial-disputes-France

% HannesRosler, “Hardship in German Codified Private Law-In Comparative Perspective to
English French and International Contract Law,” European review of Private law. vol. 15 pp. 483, 497
(2007).

' fidy a1 ung, “wdnngranedainguiAsisumgivililiamnsau foRnsthseninng dyglasn
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*21Us0q Paradine v. Jane (1647), Aleyn 26.
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% Budgett & Co. v. Binningion & Co. [1891] 1 Q.B. 35

* fify o ung, “wdnngranedainguiAsitumgivililiansal foRnsthseninng dyglasn
Aol : NANIENUIININOANINATEFAA,” Wi 138.

5 Bottoms v. York Corp (1892) 2 Hudson’s BC (4™ edn.) 208

¢ Taylor v. Caldwell (1863) 3 B.&S. 826.

% Ewan Mckendrick, English Private Law, Andrew Burrows ed, 3 Edition. (England: Oxford
University Press, 2013) pp. 602-604.
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