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“Adversarial” or “Inquisitorial”, which one should be appropriate
for the criminal justice system?

by Apichai Thongpasom
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Global Administrative Law (GAL) in the Context of the International Organizations
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ABSTRACT

Global Administrative Law (GAL) based on the following important elements: participation
transparency accountability reasoning and review may yieid certain benefits to the changing
elements of international laws. These changes are not only found within the international legal
order but also emerged in an unnoticing manner through actions taken by the international
organizations ( 10s) in response to their respective objectives. In particular, advanced
communication technologies and convenient worldwide travels have contributed to the
emergence of global governance, which, sometimes, result in the fact that the border line
drawn according to the existing international low may be insufficient. The development
concerning such issue is thus important for identifying future solutions satisfying all nations.
The useful perspectives in solving problemns owing to the expanded roles of 10s are also
reflected through GAL. The demand for accountability has an impact on i0s; therefore, the
oversight and contro!l by states of 10s may probably be a solution that leads to the creation of
requlatory standards or of global regulatory body. Despite the fact that their interrelation is
based on diverse rules, principles and decisions, ali of therm may be overlapping tco. As a
result, the integration of GAL principies with 10s activities may be a crucial direction towards

a more concrete regulation of activities in the world society.

Keyword: Global Administrative Law, International organizations, Good Governance
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* QAndsns Global Administrative Low TugalaniAsmifianisfiansmiunanisudladagmi 1@
AFEUIUNTS” (Procedural Solution) Tulrs9n75 “Giobal Administrative Law Research Project” ‘73 New York
University School of Law {Research Project on Global Administrative Law) NYU Schoo! of Law Institute for
International Law and Justice in conjuncticn with the Center on Environmental and Land Use Law. At
<http:iwww iilf.orgfglobal _adlaw.>

*See, Introduction: Global Governance and Global Administrative Law in the International Legal Order
NicoKrisch and Benedict Kingshury and see alse, The European Journg! of International Law Vol. 17 no. 1
(2006)

<http:/iwww.ejil.org/pdfs/t7/1/64, pdf>
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Tngdoulnefinguinazuungmanetnasesssiunszme (National Administrative Law
Systems) Tratanizagabs WANNNSIAIBATIHTAUAIENgNIE (Principle of Legality) uay
NANNTTNIZUINNTIHRAEIIH (Due Process Principles)

— BANNNSIPNEANHERUAIENN VNI (Principle of Legality)
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Administrative Powers) e Tl a1 pimannisdenatanntiunsdlanfindniaiy
AUBATR (Convention Rights) iSuusinguangasayayalivin(a daedaediiudugsssy
wils annnMIa1Fin @B Crimen Sine Lege, Nulla Poena Sine Lege “BifllnudnBifingmune
fF9ue” (No Crime Without Law, Nor Punishment Without Law) ® n15azLH ANFNN130
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~ WANATSIWIIIANNTBLAIENTTUIUNTINNANNRE (Principle of Due Process)

‘See, Van Harten ang Loughlin, ‘Investment Treaty Arbitration as a Species of Giobal Administrative Law’,
in this issue [121-150].<httpfwww . elil.org/pdfs/17/1/65.pd[>

“Read more, Fair Notice and Fair Adjudication: Two Kinds of Legality by Paul H. Robinson

<htips:/iwww Jow.upenn.edufjournalsiawreview/articlesivolume194/issue2/Robinson154U.Pa.l .Rev. 335(20
05).pdi>

5 “The most important concern underlying nulla poena sine lege . . . is the so-called ‘rute of law.” The

ruie of law signifies the constraint of arbitrariness in the exercise of government power.”

See, e.g., Jeremy Waldron, The Rule of Law and the Importance of Procedure, in Nomos L: Getting to The
Rule of LAW 3, 4-6 {James E. Fleming ed., 2011)
<http://codoic.com/files/05/9d/059¢992725d74c81c7h14ce583621e40.pdf>
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"“the Fifth Amendment provides that "No person shall be . deprived of life, liberty, or property, without

due process of faw”



6

n13Gignaslvegieunds (Retrospective Punishment) arsfiudayeaa @dnniunneiiu
AnFEUT NISLAMIBEN kASNTSENIAN ME HRBNURUR warnindfu tiusm®
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wAMUATEEHA (Economic Liberalism)
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B Torture was inflicted before the Civil War on warrants issued by authority of the King. In A ond ofhers v
Home Secretary [2005] UKHL 71, Lord Bingham sid that the common lawyers had regarded torture as
“totally repugnant to the fundamental principles of Engiish law” and “repugnant to reason, justice, and
humanity ™.

8 gee F. Neurmann, The Rule of Law: Political Theory and the Legal System in Modern Saciety (1986] ond
the

commentary of R. Cotterell, Law's Community. Legal Theory in Sociological Perspective (1995), at 164~
177.

Y Soe, R. Hirschl, Towards Juristocracy: The Origins and Consegquences of the New Constitution (2004).
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¥ | _ .
UBNTING NISAHAILAANTEALFNNYUSZING (Transnational Actors) HINTW SILARIE

AnsfsFuLN A TusEi s tninn)ssme nanafie wiriueasrafilmesufiunseasaty
dndlpssmindglinaeduniidedniunstaefuassmaen eALginNA UAY
szsulan (Private, Regional and Giobal Actors) 3w inBafiuEesenniiasiinisnsnesen
FIHNTTUINNNGTENI19USZNA {International Procedures) Taalanzpeinede nsuaunig

FuANTNY e

"Giddens. A. ‘Affluence, poverty and the idea of a post scarcity society’ in 27 Development and

Change, Aprit 1996, 365-378, quoted in Final Report prepared by Mr, José Bengoa E/CN.4 /Sub. 2
1997/9: at p. 13.

“Global actors such as the United States, Russia and France have been autherized to carry out and lead
operations in Somaiia. Haiti, Rwanda and Georgia. Regional forces have been enceuraged and contracted
to do peace-keeping in Liberit, Central African Republic, Sierra Leone, and Burund

See, Renewing the United Nations: A Pregramme for Reform’ UN Doc.A/S1/250, 14 July 1997, para. 107.
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wfvnad weedn WunimneAfanelufiunnsimmeaniaasegiauazneieu yiafl
nannlddn s fnnsunaseslaid (Poorly Governed Countries) S2UUSTENTIUAL
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wlaunsdaadunisifivinuazuflaaaiseinau (Pro-Growth and Pro-Poor Policies) &g
wnAnfnavissssduaiiwialed Ay raadaunednaimmn Ry szmed
UFMAANS INITEIL AN BIuanuridsTimAgiun15u3ana (Aid-Recipient Countries) i
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(4} AodANIBIANBHYEYYN (Human Rights Values)

aaalin Tanddmidudydnunivesnisfindves@vinarasainsoniessdu
Tan (Global Corporations) n3Aeaaguuuulme wazusaAauaTnaflen (Consumerism) A
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LAZANTRIEIAEATITINALUTENA yougfiundaunasinlanfidaiana iilfidaddny
wninsianissinAnlan s AL furdouseAuUsmna wierfinissannguaziulaniu
Anwnienilasy (Supranational Global Gathering) Wail ésﬁqﬁ’fyﬁﬂﬂﬁ:mwi‘ia TnAe
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warfiavanalusziulanuandy

i d
as

vieil Aonsiina naues@nsuysuyn (Universality of the Human Rights) iuegjiy

e

H [] J a4 : ar o 9 o a B @
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<http:/fwww.un.crg/millernium/documents/a_51_950>
3 See, The Challenge of Good Governance for the IMF and the World Bank Themselves
<http:/iwww.artsrn.ualberta.ca/courses/PoliticalScience/670AT/documents/NgaireWoodsGeodGovnforlMFand

WorldBank.pdf>
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uilifeywndelaasadneiifnatissiunsfiasAngaysamn (Denial of Human Rights)™

3. uaewas GAL Tufifiwasngmainasendndsana

é’mLﬁmmﬂm‘iﬁwé‘fﬂﬂgwmmmdwm:mﬂTuﬂ@@gﬁ’um@T&iLﬁmwﬁ%ﬁm%’u
ﬁﬂwmzﬁﬁ’iﬁmiﬂﬂ’mﬂ‘izﬂ’ﬁ‘fjﬂdLLHQﬁf}ﬁaﬂﬂd@dﬁﬂ’]‘i‘i:ﬁ’]"mﬂi:mﬂ WAZEDARNBITY
JUuLLNIRs g IRYBIaIANI T A s AT R unumuas R Andnanenis sy
fanseng 9 ﬁy’qﬁfumﬂ%ﬁuﬂ:mﬂw TufiiAsdininisT g mMsUsngiuaamannig
GAL radindisduadunisiieseilsniiundaljuins il ndnede Tunsdluaanis
Adun1stunzani@ulesssdnisssndtsdszmne 1JiztﬁuLﬁimﬁ’uﬁw%wwmﬁfumuﬁ
eadeaiufenssnaasssdnnsszninssyng souisusedudalaseatng i nnsdl
padmaszmdnssmadnsnifeadesluiusfienaaus ez A NAN NS sIMI9sT -
wnyu Tnafuussinguuaziedasdonnsaednissmdnlssms Tunmsffugua (i
tedoaitoft il uguuuuauddayan (Non - Treaty Regulatory Instrument)) Tunnsdngn
fansansing  Tuizaemsuivssudinuasuludsla nasfidougdan NMIAMANGE P13
nunan wazntansaaweuls tnaluwimuzaes GAL %Lﬁuﬁuﬁﬂw%memsfuma
%fzmé‘fimﬁah%mﬁ'é’qﬁ%’@ﬂ’mﬁm%ﬁ%m'%imﬁ!ﬁ’qﬂuﬂuﬂfym wazfie AN AN naLay
ArHrELAtENgMNIETDIfAnTTHUNEE vIBIEsA T EndsUsE e TuRansTasadin
Ustlpmiusdabildignaniiiunts usneanil GAL FeATBUARHTNATIUNIURILUAT AN
WANANIBIBNANI ST NIUSEINA (BaTanTeaedng (Entity) Bv T Tu Global governance}
Tnefansnnfafiumiusssninasdngsaninessme %’uﬁugﬂuuuﬁn’%mdq “Inter ~
Public” FUATIHENWUE WY “Global Public Entity” femdedialadn GAL THdnuitedudqu
FafnlidumeanguunusewineUsane udidr GAL sxdafludandiuiifdsantos uay
Famegrnssdinulufiany

wwaAase GAL Usznaufitendnnis 2 dau Ao daufiBunduialudn “Global
Governance” fiftmasiiiuntsTudnunisnianssimnsnases (Administrative Action) Tag
Ainnsuansaaniudanuan ﬁ@uﬁmmﬂﬂgmﬂfﬁmum:ﬂ@uﬁ 2 &3ldud Ao wannas

ﬂgmm"ﬁ Lm:ﬂﬂfﬂ“ﬂmaﬂgwuwﬂﬂmm {Administrative Law -Type Principles Rutes and

“See, Development and the rule of law: prevention versus cure as a human rights strateqy
<https:www.ic).orgfwp-cententfuploads/2013/06/Universal -rute -of -law—development-working-paper -

1981-eng.pdf>
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Mechanisms) TrefiunaniaTunissnfinntsidadeuladudidy Tun nsfidandan
(Participation) A9 N IU99Ta (Transparency) nMamsaasan ¥ (Accountability) n1si a1
{Participation) WAZATINUNIH (Review)Tae it aannd i Tild e sueiilaniid
AnynzmWIzEaIngN e Ry R udigandinepaaunguisnalndy o fifuadneduns
asnaaauls aanulusela nisfidaudan Tnaanizadnede n1sdusasanugeusion
fgwHNg (Assurance of Legality) %89 Global Governance'™

Fasiu wquman GAL Winsnetls Taseadng nazuonnis uazmsgiudengunmd

3 ar o’

AmdunradeAuiaifizadunisfiaiugua (Regulatory Decision - Making) #efiaaagun

3/
] s

fugrupaandnnng annlusels nsfidondan waznisnunam aaanauiinalnnals
nginoslunnsianasg il gnisufon Faldsdufuminaemiifiuntanisszndng
%’;-gU'}ﬂ%\iﬁ%’iﬁﬁﬁﬁ’lﬁ'U@LLﬂ (Formal Intergovernmental Regulatory Bodies) ﬂiﬂﬂﬂquﬁd
Lﬂ%faﬁwmmfaiLfJumqm'ﬁmd’N%guwa%eﬁwﬁﬁﬁﬁﬁﬁquLﬂ (informal Intergovernmental
Regulatory Networks) ﬂ’liﬁﬂﬁlﬁ@tﬁiﬂﬁﬂﬂﬂﬁﬁﬂ@,LL@T@H%ﬁU’?@ﬁzﬁUﬂ‘i:mﬂ (Regulatory

Decisions of National Governments) Twunanatilfinsaunguiivasdnstinmn@figivanem
w3eLants (Hybrid Public-Private or Private Transnational Bodies) aantEdniindawniied
gﬂ@"’lﬁﬂfﬁﬂ‘i:Uﬁ,l‘i:‘m'J"N%ngﬂ‘j:wiﬂmﬁzmFT (International Intergovernmental Regime)
atnalsfimnn ilaqin Selddnenssntudinalanfouumuimnaazagnials
“nrsrirfuguasesulan (Global Regulation)” Tu‘gﬂLL‘UU?ﬂgﬂLLUU!ﬁﬁd?JE‘_IjLLﬁQ NA13Fe AnAT
uazAangIueng ﬁuﬂﬂmﬁmﬂﬂmﬁmuﬁpmﬂ'Nﬁﬂi:ﬁw%mw'fﬂﬂ%’ffm%'jwﬁq AR
Aansssmantiu dnaragnialinisdiduguaszdulan naisfe dunneaiag
umsguanad Funtsuendulusziulan w’%aﬂ%wizuumﬁﬁﬁu@memm@uﬁ’qfaﬂ
(Global Requlatory Regimes) Tunannuatefisnsss gu nseningl madazss n19dmnis
i1 MaTaainuAUaAdDN NSATUANEIYS ANHUADASBLATHIATIWEMNT NIATEIM
yumsiEnuaznain® nmasunsguassuuueedide mamiusuefindInIIx 113
UnsfmdndBumnetlyyr NSANATBIHENEN NIRTFIUUTNY UALNHNHIBABHINANS

KNG 4R T@ﬂﬁ?:uumiﬁﬁugL{.aﬁﬁmﬂ%mm:ﬁwuLwﬂ%ﬁuﬁ’n FULARDUNIUNNG

B For more information: htip:/www.illj.org/GAL/
% Read more: Giobal governance and governance of the global commeons in the global partnership for
development beyond 2015

<htto:/iwww.un.orgfen/developmentidesg/policyiuntaskteam undffthinkpiecesi24 thinkpiece global govern

ance.pdf>
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Famuazdutlszine (National Civil Society Actors) uanannfl ssuuriiuguausssuuiua
nalniduwrssmuaatunish UUGTR widnezdasandamdassuszdudssmawiasssiy
nRneTganiunig

TagfiluntagAdadnud sruuihfuguannssuniidamiseanudumayfis s
(w‘%@ﬁam@qé‘miﬁu) (Judicial or Quasi - Judicial Bodies) ¥3a819T#30uuufiu 7 Aumnang

il v3parldguuuufi-unuas” Nannda (Softer Forms) (i N1919991 Baszwudn naln

i 4 !
=

fedaihinnuniuguresnisduennesss (State Consent) Auamar M@ Foyny
winssnflenufie aneliifamederiudadunisduiuniaisfsnsssiuszdulan
(Global Activities) Taivianam

A3 5 ﬂ’l‘iﬁ’iﬁU@LL@Tug'LJLmuTwﬂﬁ:Lﬁm%uTuﬁaﬂuTﬂﬂﬁ%}ﬂumeaifmfa’mgﬂ Wuy
arwndNsazninedy Insegusnmiladvinazengmneinasosniabussng el du
Nammﬂmiﬁmﬁma‘i::wiﬁ\mﬁ:mﬁmmaaﬁﬂﬁummﬁﬁ’mgﬂwmmum«m:ﬁ?ﬁ’uaam
f3NTIHA q 5ﬂu#ﬁﬂﬁﬂ/ﬁW’mﬂ‘ii’uquﬂﬁ‘ﬂwﬂg‘lﬁﬂWﬁl’il@ﬁﬁmi’ﬂ\‘]Tl;i TneRefiddyda nns
W ~AvaTunnsildaudan (Participatory Rights)” Tumsrimmsnasgmssdusemdnstszng

1
o aden o

Weuuanal§Uad Ay livetunmessuaniansu aulwingfige amnisoldalulu

1/ i

swrpndulndfidn asdnisssminalszmaaznaneiu “mipeunnigeeslanadis
W¥i4%34" (Gendine Global Public Administrations)” Taginntinfifvualaseadng nszuaunia
uazHImsg BN luntsfinAnladunisiniuauasziulan uazimmuaudamienis
sy mwani Ui weiaidadtulazmeaiag 7 i i AnndnU Ty
(Legal Theory and Practice) uazfinalUgnmaRmunuasisngiusdsons “ngnanslnasas

szaulan (Global Administrative Law)"sia luuaunsam®

" See, Administrative Law without the State? The Chalienge of Global Regulation

® sjaniudenisThasmdndgyiumsimanns annmmiBanszuaunis (Procedural Rules) Aswtiman
wsznalndu o fenfunisasnaseuli aanaludela nsildaugn eumdnnsfiaisg (Rule of Law) T
“Tamifiuna” (Global Governance) Tuli3a wia Tuaunes

See, The Emergence of Global Administrative Law
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(WTO) s [t lszmasing Tugnafifiaing@lsanadiunalaflisumasiguuss (SARs)
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TudrssmnsuiinspuLaznatafitualusninaluialan adralafiam wunanasiians
gNIFLIRARAIASDR IR qupnaiiuguassadr A lunssiinnisussauali
(2) NIANTARNITATURAN BN T

Andsmem fadurmmssorlanainbel Siniafiumizesesdnissznda
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MENHANTIML AT AT NS DY ﬁquﬁv’eg}'ﬁfyrg’mmmrs‘?miiijwﬂ‘izlmﬂ“%\aﬁqu
ﬁ@eﬁﬂﬁeﬁwﬁﬁﬁmwwﬂﬁwLﬂuﬁlaﬁﬁﬂﬁm
(3) UNUIMABIFINIUN TR EUTH

aefnngszrdnetszmamatnasdntafinasufiinisniaauin ddnazlearin
A1 AEHINDT195 (Permanent Field Office) wialandennuzvinamandrinaming)

1
at ] ar ar

Tugaamiivi q wialsanisvidyyndng Zelunisanidnamluigeng q du dnacldsy

e
&

AvBRie (Privileges) ¥aBNSARAW (Immunity) ATHBLFYN TTHVRAIINANAIRTUAN 9

yapssmifluamangmainefiuftiuusiiin uwifnanfedilindiaaiadgmiu e

2 ¢ Cathoun, “A Warld of Emergencies: Fear, Interventicn, and the Limits of Cosmopolitan Grder”, 41
Canadian Review of Sociology and Anthropology (2004} pp. 373-395.
' A. Clapham, Human Rights Obligation of Non-State Actors (Oxford University Press, Oxford, 2008).
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Uszfurasmndniig sendramdsufiiemneauududiinemndng) WaingIningg
WNIBIAUA (Host State} ffuszaiuvinafiu (Local Political Actor) Tasiawizasteie Tudesuas
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lsadios
(4) aouzanmduiudanssndedgiuentues10afn1sszninelsama (10 Public private
partnerships (PPPs))

fagiufiunnlitnTunssingdnuasanuduius inaaunndueinnisfiesdnig
‘iwd%qﬂi:mﬂ@:ﬁ?LﬁumﬁﬂﬂNmmnmﬁuﬁuﬁquﬁ:wdw Private Commercial Entity WAy
BeANINTALTTBIRIAN (Civil Society Entity)? %qunwﬁuﬁ’uﬁixwdﬂd%’gﬁuL@ﬂwuﬁuﬁ 4
wﬁqgﬂwﬁﬂﬁu‘fﬂﬂLmqﬁmmﬁmfmmﬂ‘%}jﬂﬁﬁ?ﬂﬂ (New Public Management)®wana1ni i
Usziiindu q fideadies wu n1sdneesdnstulidniiunnseing 7 uN AINF s Fniin

29AN1TT I NUTE AT TusA uiun 91892
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sapdnddsy [ud newusiedlamend Youlse uazinanide AiiBedn Giobal Fund

LY

as -4 1 8

to Fight AIDS, Tuberculosis and Malaria Haauduwutatelinddasuasdnisenitalan

(WHO) waTlun U §UmIu nasyuienatnifiuyaiis #idedn Swiss Foundation?® Tagil

al

** B. Bull and D. McNeill. Development Issues in Global Governance. Public-Private Partnerships and
Market Multilateralism (Routledge, Abingdon, 2007,

* Read more: From Qid Public Administration to the New Public Service (Singapore: UNDP Global Centre
for Public Service Excellence,2015) pp.7 - 8

at: :

https:fwww.google.co.th/uri 7sa=t&rct=j&q=&esrc=s&source=web&cd=4&cad=rjo&uact=8&ved=0ahlUKEw
DieKez-

TUARWKQYBKHYOXAGIQFgg4MAM&Url=http % 3A% 2F % 2Fwww.undp.org% 2F content % 2Fdam % 2Fundp %
2Flibrary%2Fcapacity-development % 2FEnglish % 2F Singapore % 2520Centre % 2FPS -
Reform_Paper.pdf%3Fdownload&usg=AF QJCNHtMRYaqzBkiBI7AA_D3r_M--nXQkw

4 See. A Global Administrative Law Perspective on Public/Private Partnerships, Accountability, and Human
Rights” (Geneva, 20-21 March 2009). at <www.illj.org/GAL/GALGeneva.asp>.

»® See, S. Radelet, The Global Fund to Fight AIDS, TB, and Maiaria: Progress, Potential, and Challenges to
the Future (Center for Global Development, Washington D.C., 2004); AF. Triponei, and see also. “Global
Fund to Fight Aids, Tuberculosis and Malaria: A New Legal and Conceptual Framework for Providing
International Development Aid”, Asian Development Bank {2008) For more infermation:

https:/iwww.theglobalfund.orglen/
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(5) AnarinfuguaresBeAnIaIzndNUazmna Aoeaiaafilnldanddooyn (Non - Treaty
Regulatory Instrument of 10s))
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{Best Practices) ATkuzUMIINALLA ﬁ::mﬂuﬂmtﬂﬁwm‘sm@ﬁamﬁuﬂgm AFN

E)

ﬂﬂLﬂﬂ\LﬂﬂQﬂUN@T‘HWNﬂgﬁ&lﬁﬁﬂﬂdﬂ{]tﬂm%ﬂ\mﬂ’m (ABundn Soft law 4a) Brviaitd
amfisszessunetunisaannginedt (wisfidandn s1wretunismsanguane (Law -
making powen))?® Aqawai n19tiNnANN19Y99 GAL Feitmudrdnyuindy Tnndiesagun
fugrurnsannaiusela nmsTimewa nranuvau wazluunansd fasenduniafidondan
waznnsnsaaaau(# atalsfinn ssdmmimanzazdniunstugluuufiuansieiuly
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2 g4 8 e lFur vanmafinaiuds 1 swfuinumeanaagiie (u a.e. 2009 Juusn Mckensey

3

& Co) uaryaifienawdn 1 uss Tu AL/, 2009 tﬂuﬂmﬁ‘ﬁ GATES foundation) ﬂmxﬁﬁ'}u%%’mgu WinH
VAR 10 578 (Usrneudinatsemain@imun 7 Ussone e9AnTentus nusamARGL LAz

Uz fnasimmn steay 1 898nT Lardauvi 1 ﬁ’}Lmu“ﬂﬂ\‘lﬂ@:NﬁTﬁ%UN@ﬂ‘itWU'ﬁi’!ﬂL%’ﬂ HIV Wiada
Tarin 7 wazasdnsanielan Tnsamslsamaduiealarsnen® (UNAIDS) iu1angien fumidyea®
amaiuadd 1 an (inlumungmovesiddamaduaud

T K. Lee et al., Health Policy in a Globalizing World (Cambrigge University Press, Cambridge,2002).
Avdilable at: htip:/fassets.cambridge .org/05218C/4191/sample/05218C419TWS pdf

25 W. Abbott and D. Snidal, “*Hard and Soft Law in International Governance”, 54 International
Organizations (2000) pp. 421-456.

2 See M. Goldmann, “Inside Relative Normativity: From Sources to Standard Instruments for the Exercise

of International Public Authority”, 9 German Law Journal (2008) pp. 1865-1508.
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Abstract

Whether the insured can insure the rights of copyright or not depends on how we define
object of the insurance. Qur current insurance law has not defined object of insurance. If we
define the object of copyright certainty can be insured.

This issue is a significant consideration for business nowadays because intellectual
property such as copyright, are considered vakie intangible assets. However, our current
insurance law still lacks of recognizing these intellectual property rights. If our insurance law
ailows the insured to insure the right of copyright, it wilt mostly benefit the businesses. it will

save legal cost which can be excessive and also avoid lawsuit which can be time consuming.

Keywords : cbject of the insurance, insurance law, intellectudl property law, rights of

copyright, actual damages.
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Abstract

This article will examine some of the fundamental distinctions between accusatorial
and inquisitorial systems of justice by comparing with different jurisdictions between the
common law and civil law countries, therefore which one should be appropriate for the
criminal justice system. There are two main crimingl trial systems namely the adversarial
system and the inquisitorial system. Nowadays, modern criminal procedure is governed by
the principles of ordlity and immediacy. In other words, the only element which could
explain the term “inquisitorial” for this kind of procedure is its truth—seeking nature. While
in the adversarial system this search for the truth lies. To enable an assessment of each
system, an understanding of the reason for each system’s origin and development must be

considered.

Keyword: Accusatorial system, inquisitorial system, criminal trial system
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1. Introduction

There are two main criminal trial systems namely the Anglo-American adversarial
system (the adversarial system) and the Continental system (the inquisitorial system}.’
Nowadays, modern criminal procedure is governed by the principles of ordiity and
immediacy.? In other words, the only element which could explain the term “inquisitorial”
for this kind of procedure is its truth-seeking nature.® While in the adversarial system this
search for the truth lies.* To enable an assessment of each system, an understanding of the
reason for each system’s origin and development must be considered. The rival accusatorial
and inquisitorial systems differed fundamentally on a key method of investigation and
adjudication: reliance on the accused to furnish testimonial evidence of their guilt. The
common law courts disfavored this method.® In the United Kingdom this development led to
a struggle, from the 12" century, between the common law courts and the ecclesiastical
courts. The former felt that, an accused should not have to incriminate him or herself by
way of either an cath or information extracted through torture and must, accordingly, have
the right to remain silent. By contrast, confession was the essential component of the
inquisitorial system employed by the ecclesiastical courts.® The right to remain silent was
established in the United Kingdom in the 17" Century in the case of John Lilburne.” There
are many anciliary related doctrines that flow from this. These include the presumption of
innocence, determining who bears the burden of truth and the standard of proof required.®
Entire legal systems developed flowing from this differential treatment of the accused. This

is also the justification for the development of the right to cross—examine an accused. This

' Ambos, “Internctional criminal procedure: “adversarial”, “inquisitorial” or mixed?” {2003) 3
International Criminal Law Review 1, 2.

% Ibid 4.

* Ibid.

* tbid.

M. P. Bakshi, “Changing the Criminal Law” (1994) 36(2) Journal of the Indian Law Institute 1, 2.

5G. W. Q’Reilly, “England Limits the Right to Silence and moves towards an inquisitorial system of Justice”
(1994) 85{2) The lournal of Criminal Law and Criminclogy 4C2, 410.

"lbid, 417.

%G. W. O'Reilly, “Comment on Ingram’s “Moral duty” to talk and the Right to Silence” (1997) 87(2) The

Journal of Criminal Law and Criminology 521, 560.
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essay will examine some of the fundamental distinctions between accusatorial and
inquisitorial systems of justice by comparing with different jurisdictions between the common

law and civil law countries.

2. Characteristics of Adversarial and Inquisitorial

The central issue in an inquisitorial trial and adversarial trial is very different. In an
adversarial trial the central determination is whether the prosecution con prove the guilty of
an accused beyond reasonable doubt. If the prosecution fails to meet this burden, whether
because of negligence or simply a lack of evidence, the state loses its case. The principal
objective of an accusatorial system is not necessarily to seek the truth, but to ensure that
the accused has been treated fairly, and that correspondingly, the system has produced a
fair and just result.® In contrast, the foremost objective of an inguisitorial system is to seek
the truth.™In an inquisitorial trial within the civil law systems, the judges play a much more
active role.” The judge, rather than the parties, is responsible for developing the evidence,
calling and questioning witnesses by himself or herself.' In a minority of civil law jurisdictions
this may include access to the dossier compiled prior to trial.™® By its nature this includes
written statements, so that the judge is not confined to oral evidence led in court.

The civil law jurisdictions focus on establishing the truth and, accordingly, there are
few barriers that restrict the judge in determining quilt.™ In contrast, in the United States
the system of justice frequently subordinates the finding of truth to the protection of
constitutional rights.™ This has led to a debate as to whether, in adversarial criminal systems

of justice, the role of the court is confined to determining whether the state has proved the

M. Damaska, “Evidentiary barriers Lo conviction and twa models of criminal procedure: A comparative
study” (1973) 121 University of Pennsylvania Law Review 507, 525.

“ibid, 586.

"K. Ambos, “International criminal procedure: “adversarial”, “inquisitorial” or mixed?” (2003) 3
International Criminal Law Review 1, 2.

A Sanders and R. Young, Crirninal Justice (3™ ed, Oxford University Press: Oxford, 2007), p. 12.
Ibid.

" Ibid.

W. T. Pizzi and L. Marafioti, “The New Italian Code of Criminal Procedure: The Difficulties of Building an
Adversarial Trial System on a Civil Law Foundation” (1992} 17(1) The Yale Journal of International Law 1,

7.
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guilt of the accused beyond reasonable doubt or whether the court has a wider duty to
establish the truth."® The participation of an accused in the trial process differs in the two
systems. The trial in the civil law system usually begins with an examination of the accused
by the judge, exploring his or her background as well as his or her knowledge or participation
in the crime.” While the accused has the right to remain silent, refusal to answer questions
is said to be exceptional.”® The accused is encouraged to participate in the trial and answer
questions and should he or she wish to offer evidence in mitigation, it must be done at the
trial. This is because there is no separate hearing on mitigation and both guiit and sentence
are determined at a single trial.™

An inquisitorial type trial will result in not only a verdict of guilty or not guiity, but the
court wili prepare a written judgment that summarizes the evidence developed ot the trial,
the conclusions drawn from that evidence (and the weight accorded to that evidence), and
any legal issues that arise during the trial. If the accused is found guilty, the judgment wilt
also state the sentence and why the court considered this sentence appropriate. The decision
need not be final as the rights of appeal are extremely broad and are extended to both
parties after trial. The parties can appeal the judgment’s factual conclusions as fully and
easily as legal conclusions. The parties may even introduce new evidence on appeal. The
prosecutor may appeal if he or she believes that the trial court mistakenly reached a
judgment of not guilty. Plea bargaining is a strong feature of the adversarial system. The
civil law system makes it difficult for plea bargaining to take place because of its focus on
estaplishing the truth.

|ts

in the Anglo-American “accusatorial” system, the police play a primary role.?® On the

other hand, in the civil law system, the police act as agents on behalf of the prosecutor or

'®A. Sanders and R. Young, Criminal Justice (3¢ ed, Oxford University Press: Oxford, 2007), p. 12.
"ibid.

"Bibid.

W, T. Pizzi and L. Marafioti, “The New lalian Code of Criminal Procedure: The Difficulties of Building an
Adversariat Trial System on a Civil Law Foundation” (1992) 17(1) The Yale Journal of International Law 1,
9.

20R. L. Mack, "It's Broke So Let's Fix It: Using a Quasi-Inquisitorial Approach to Limit the Impact of Bigs
in the American Criminal Justice System” (1998) 7(1) Indiana International and Comparative Law Review

63, 71.
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examining magistrate.”' For example, in Germany, police officers are delegated to the
prosecutor’s establishment and in France there is a similar subordination, the latter being a
neutral police officer, who investigates all matters relevant to the case, both the inculpatory
and exculpatory evidence.??In this capacity, the prosecutor or examining magistrate is not

acting as an advocate but as an impartial fact-finder for the state.

3. Common Law and Civil Law Jurisdictions: Comparative Analysis
3.1 England

The English criminal law and procedure is not contained in a single criminal code, but
found in an enormous range of sources. These include statutes, the common law (in judicial
decisions) and administrative guidelines and directions. 2 Further, there is no written
constitution or Bill of Rights and Parliament, theoretically, has the power to do as it wishes.?*
The criminal process is overwhelming adversarial in character, and there is debate as to
whether the trial is not so much a search for the truth as a test of the evidence that is
presented before the court by the parties.®® It is an essential principle that a person is
innocent until he is proven guilty, and that the prosecution has the burden to prove quilt
beyond reasonable doubt.?® It is trite that an accused should be permitted his or her liberty
on bail and that nobody should be tried for the same offence twice. Proceedings must take
place in open court. However, the courts possess inherent and statutory powers to hear
cases in camera, and otherwise, to restrict the publication of matters when this is deemed
to be necessary.

1) The Judiciary

2'W. T. Pizzi and L. Mardfioti, “The New ltalian Code of Criminal Pracedure: The Difficulties of Building an
Adversarial Trial System on a Civil Law Foundation” (1992) 17{1) The Yale Journal of International Law 1,
9.

*%S_ Field and A. West, “Dialogue and the Inquisitorial Tradition: French Defence Lawyers in the Pre-Trial
Criminal Process” {2003) 4 Criminal Law Forum 261, 263.

A, H. Smith, “Chapter 3 United Kingdom™ in C V D Wyngaert (ed), Criminal Procedure System in the
European Community (Butterworths: London, 1893}, p. 73.

“Ibid.

“pid.

*%S. Uglow, L. Dickson, D. Cheney and K. Doolin, Criminal Justice (2™ ed, Sweet & Maxwell: London,

2002), p. 141.
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There are two different level of court with substantial differences in the criminat trial
that take place in them. The least serious cases are tried in the Magistrates’Courts and the
more serious one in the Crown Courts.?” The major distinction between the two courts is
that cases in the Crown Court are tried by a professional judge sitting with a jury, and cases
in the Magistrates’ Court are tried by a judge sitting alone.?® The magistrates’ court consist
of three lay magistrates sitting together.?? Lay magistrates are drown from the common
people in local community and they are supported by a legally trained clerk®.

2) Investigation and Prosecution

Most of the initial investigation in criminal offences in England is conducted by the

police without any judicial supervision.® The suspect is under no obligation to co-operate

with these proceedings in any way. The accused has the right to remain silent.®?

The police
have retained considerable power in the initial phases, and the Crown Prosecution Service
(CPS) has no right to require the pofice to ask particular question or to pursue particular lines
of enquiry.537 But in the last few years the allocation of responsibilities has begun to change.
There is now more joint working between police and prosecutors from the earliest stages,
and new provisions in the Criminal Justice Act 2003 ensure that the CPS will be responsible

for most decision on charging.®* Since the CPS was established in 1986, the decision to

prosecute is no longer in the hands of the police, but that of the Crown Prosecution Service.?®

A Answorth and M Redmayne, The Criminal Process (3™ ed, Oxford University Press: Oxford, 2005),
p. 296.

28, Wasik, T Gibbons and M. Redmayne, Criminal Justice: Text and Materials {Longman: London, 1999),
p. 348.

*Ibid.

“ibid.

s Uglow, Evidence: Text and Materials (2" Sweet & Maxwell: London, 2006), p. 6.

325 Uglow, L. Dickson, D. Cheney and K. Doolin, Criminal Justice (2™ ed, Sweet & Maxwell: London,
2002), p. 140.

33A. Answorth and M Redmayne, The Criminal Process (3 ed, Oxford University Press: Oxford, 2005},
p. 173,

*1bid,

*ibid.
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3) The Accused

Tne suspect has the right to silence. This means that he or she cannot be obliged in
any way to answer questions under police interrogation that his or her silence cannot be
made the subject of adverse comment either by the judge or by the prosecution lawyer,
and the accused is under no obligation to give evidence on his or her behalf. The accused
is under no obligation to give any advance warning of the defence he or she intends to raise,
with the exception of an alibi defence or a defence of mental incapacity, or where he or she
intends to rely on the production of expert testimony. The prosecution must disclose in
advance the material that it intends to place before the court, and must in addition make
available any ‘unused material’ upon which it does not propose to rely.*® If the accused
does decide to give evidence, however, he or she loses the shield that the privilege of the
right of silence would otherwise afford him or her.*” The right to silence is frequently
criticised because it is exercised by professional criminals to escape conviction. As a result,
a Royal Commission on Criminal Procedure in 1984 was conducted which concluded that the
right to siience should remain.®
4) The Victim

The victim has ne locus standi in the criminal proceedings. A compensation order can
be made in his or her favour in relatively minor cases.® There has been an increasing
awareness of the need to consider the interests of the victim. Accordingly, the Code for
Crown Prosecutors provides that “although the public interest is the paramount issue in
deciding whether or not to prosecute, the interests of the victim are an important factor in

determining the public interest and should be taken into account.”*

“8A. H. Smith, “Chapter 3 United Kingdom” in C V D Wyngaert (ed), Criminal Procedure System in the
European Community (Butterworths: London, 1993), p. 85.

ibid, 84.

38g Uglow, L. Dickson, D. Cheney and K. Doolin, Criminal Justice (2™ ed, Sweet & Maxwell: London,
2002), p. 141,

*R. Henham and G. Mannozzi, “Victim Participation and Sentencing in England and ltaky: A Legal and
Policy Analysis” (2003) 11(3) European Journal of Crime, Criminal Law and Criminal Justice 278, 281.
“OA. Answorth and M. Redmayne, The Criminal Process (3 ed, Oxford University Press: Oxford, 2005),
p. 199.
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3.2 Germany

Germany has a continental system of criminal procedure.*' The federal laws are, in
relation to criminal procedure, applicable throughout the country. Central sources are the
Code of Criminat Procedure and the Judicature Act. These codes were created at the end of
the 19" century. They have been subjected to numerous amendments and reforms which
helped to get rid of the tenacious remnants of the feudal system reaching back to medieval
times. Nevertheless, despite these amendments, the essence of these codes subsists and
constitutes the basis of contemporary legal culture in Germany.*? German law guarantees
the right to be heard before any disadvantageous decision may be taken by the person
whom it will directly affect.*The principle of the free evaluation of evidence applies, which
means that there are no rules of evidence.* The free evaluation of evidence laid down in
Section 261 of the German Criminal Procedure Act™ is a logical consequence of the
endeavour to look for substantive proofs. The decisive element is the conviction of the court.
In particular the judge is not bound by a plea of guilty.*®
1) The Judiciary

Judges are independent and impartial. In courts of the first instance (local and district
courts), lay judges can sit with professional judges.*” The vote of lay judges has the same
weight as that of professional judges. The only difference is that lay judges do not have the

|48

right to inspect the files; their only source of information is the trial.*® However, the principle

of orality does apply in Germany and written documents may only be introduced by the

“1A. S. Goldstein and M Marcus, “Comment on Continental Criminal Procedure™ {(1978) 87(8) The Yale
Law Journal 1570, 1570,

“2H. Kuhne,, “Chapter 5 Germany” in C V D Wyngaert (ed), Criminal Procedure System in the European
Community (Butterworths: London, 1993), pp. 137-139.

“libid, 145.

4 A'S Goldstein and M Marcus, “The Myth of Judicial Supervision in Three “Inquisitorial” Systems: France,
Italy, and Germany” (1977) 87(8) The Yale Law Journal 242, 261.

“the Strafprozefiordnung or (StPQ)

8. Kuhne,, “Chapter 5 Germany” in C V D Wynqaert (ed), Criminal Procedure System in the European
Community (Butterworths: Lenden, 1993), p. 156,

“ibid, 142.

“®ibid,
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judge reading the statement and the witness confirming it.*® Before 1975 the pre-trial
investigation was conducted by a judge.® Historically, this was introduced in 1879 as there
was a certain amount of distrust in relation to the neutrality of the office of the prosecutor
as it had been newly created. However, as that distrust proved unfounded and as it was
necessary to keep judges out of any work that was not judicial in nature, the legislator
abolished the preliminary judicial investigation by the investigating judge in 1975.>'

2) Investigation and Prosecution

Investigations of crimes are prosecutor-driven. The police play a supporting or
secondary role. Special parts of the police forces are appointed to this function by state
low.?? They must act on the instructions of the prosecutor, despite the fact that they remain
at the same time within the organisational and hierarchal framewaork of the police.>® The
police lead the investigation in practice. Only in cases of special public or political interest
does the prosecutor play the role of ‘master of the investigation’, in co-operation with the
police.>* The practical result is that the prosecutor acts mainly as a legal supervisor of the
police,

The prosecutor’s duty is to investigate crime and to look for both incriminating and
exonerating evidence. The prosecutor has only limited discretion not to proceed in cases of
petty crimes. The principle of legality requires the prosecutor to institute proceedings and
bring the matter to court. The prosecutor represents the state’s case and bears the burden
of proving the case. The prosecutor has the right of appeal both in favour of and against the

accused.

“*A. S. Goldstein and M. Marcus, “The Myth of Judicial Supervision in Three “Inquisitorial” Systems:
France, Italy, and Germany” (1977) 87(8) The Yale Law Journal 242, 266.

Pibid, 259.

*'H. Kuhne, “Chapter 5 Germany” in C V D Wyngaert (ed), Criminal Procedure System in the European
Community (Butterworths: Lendon, 1983), pp. 146-147.

*2ibid, 140-141.

**Ipid,

*ibid.

>ibid.
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3) The Defence

A suspect may consult defence counsel at any stage of the proceedings. However,
only in serious cases does the state pay for all proceedings. For example, during questioning
by the police, the suspect may have a legal representative, but he or she will be responsible
for those costs, unless it is an extremely serious case. Defence counsel has unlimited access
to the suspect in custody. Defence counsel has the right to participate in any investigative
activity that requires the presence of the suspect.
4} The Victim

In April 1987, the Victim’s Right amendment law came into force which has improved
the victim’s procedural rights.>® The victim has the right to be informed throughout the
process and this includes access to the dossier by the victim’s lawyer. Consultation with and
representation by a lawyer with rights of audience during the trial are free of charge if the
victim is indigent.®” During the hearing of the victim’s evidence, the public may be excluded
to protect the privacy of the victim.
3.3 ltaly

Prior to 1988 Italy had a primarily inquisitorial regime governing criminal procedure.
The inquisitorial system was characterised by secret, written pre-trial proceedings which
were geared towards shaping the evidence at pre-trial stage with the result that the trial
was a mere verification of the evidence obtained during the pre-trial investigation.>®

With the coming into force of the new 1988 Code of Criminal Procedure on 24 October
1989, the inquisitorial nature of criminal proceedings was changed and the essential
character became adversarial.?® However, the 1988 Code of Criminal Procedure is on an
on-going basis subject te important modifications either as a result of practical modifications
or as a result of judgments of the Constitutionat Court (Corte Costituzionale). The principle of

due process of law requires that the proceedings be conducted in accordance with the rules

*ibid, 158.

ibid,

8p. Corio, “Chapter 8 ltaly” in C V D Wyngaert {ed), Criminal Procedure System in the European
Community (Butterworths: London, 1983), p. 227.

%W, T. Pizzi and L. Mardfioti, “The New Italian Code of Criminal Procedure: The Difficulties of Building an
Adversarial Trial System on a Civil Law Foundation™ (1992} 17(1) The Yale Journal of International Law 1,

2.



49

set out in the Code of Criminal Procedure. The evidence collected by the prosecutor and
which is in the dossier is no longer proper evidence, but only a source of evidence. The
prosecution dossier may only be used at the preliminary hearing where the decision as to
whether to proceed or not is made. All evidence must now be produced in court, in front of
the trial judge, who must evaluate it and assess it on the basis of the initiatives of the parties
and of the confrontation between them,®¢ The principle of legality applies which means that
the prosecutor, once he or she has come to the conclusion that there is sufficient evidence,
must prosecute. They have no discretion as to whether or not they should institute
proceedings.®’ Consequently plea bargaining is not allowed other than in very limited
circumstances.®? In practice, however, the opportunity principle is a de facto development
as prosecutors cannot deal with all the crimes that are reported and therefore choose to
investigate socially relevant crimes.®*The preliminary investigations conducted by the police
and the prosecutor are protected and secret.® The person under investigation may not
consult the register of suspects and has no right to be informed of the beginning and the
progress of the preliminary investigation. This provision of secrecy also applies to press
reporting on preliminary investigations.
1) The Judiciary

A judge is assigned specifically to supervise alf preliminary investigations. The judge
determines matters such as bail and preserves the impartiality of the investigation. He or
she serves as a check on the power of the prosecutor who runs the investigation. The Italian
code alse provides for a preliminary hearing which is primarily a document review by the
judge. The hearing is held in camera. The prosecution also works from the investigation file

and the accused may ask to be examined by the judge. This investigation file is not used in

®9R. L. Mack, "It's Broke So Let's Fix It: Using a Guasi-Inquisitorial Approach to Limit the Impact of Bias
in the American Criminal Justice System" (1996} 7(1) Indiana Internationai and Comparative Law Review
63, 88.

G, llluminati, "The Frustrated Turn to Adversarial Procedure in Italy {ltafian Criminal Procedure Code of
1988)" Washington  University  Global  Studies Law  Review 1, 7  Available at
http:/fssrn.com/abstract=827964 accessed 25/11/07

*2ibid.

%P, Corio, “Chapter 8 Htaly” in C V D Wyngaert (ed), Criminal Procedure System in the European
Community (Butterworths: London, 1993), p. 236.

%The Code of Criminal Procedure 1988, Art. 329.
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the trial by the judge and Article 431 limits the documents that may be sent to the judge
for trial.
2) Investigation and Prosecution

The investigating authorities consist of the public prosecutor and a specialised
investigation unit known as the judicial police. The judicial police are usually the first authority
to deal with an offence. They are obliged to collect information about offences, even on their
own initiative, and to prevent offences from having further conseguences. They must take
the necessary steps to protect the evidence and gather any other element that may be
useful for the enforcement of the criminal law. A victim’s report of a crime puts in motion a
process whereby the police must, within 48 hours, inform the public prosecutor of the crime
and send all the information they have gathered.®®

The prosecutor then has to register the crime in a crime register, which in turn triggers
certain time limits to complete the investigation. The public prosecutors, not the police, are
in control of the pre-trial investigation with the police available to assist them.®®The public
prosecutor is a magistrate without any judicial power, who is directly in charge of the
investigation. It is his or her task tc act objectively and collect all evidence, irrespective of
whether it is evidence on behalf of the prosecutor or the accused.®’

The 1988 Code abolished the investigating judge adopting the principle that
investigative and judicial functions should be separate. The successor to the investigating
judge, the judge for preliminary investigations, no longer has investigating powers of his or
her own. However, he or she still plays an important role, because he or she may, to a
varying degree, exercise control over the investigating authorities. Another important task
of this judge is when, during the preliminary investigations, and before the trial, the need
arises to give evidence. Such evidence may be given to the judge for the preliminary
investigations during a special adversarial hearing.®®The public prosecutor decides whether

or not to prosecute an offence. The strict separation between the role of the judge and that

®The Code of Criminal Procedure 1988, Art. 347.
®The Code of Criminal Procedure 1988, Art. 109.
¥"The Code of Criminal Procedure 1988, Art. 358.
%P, Corio, “Chapter 8 Italy” in C V D Wyngaert (ed), Criminal Procedure System in the European
Community (Butterworths: London, 1893}, p. 227.
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of the prosecution and investigation is meant to ensure equal distance from the parties and
parity between the parties.

The ltalian criminal trial is now a proceeding between the parties, and precisely in
order to guarantee that the prosecution and defence can participate in the proceedings under
equal conditions. The prosecutor has beccme a party to the proceedings, since he or she
has lost the substantial jurisdictional powers he or she enjoyed under the inguisitorial
system.®®
3) The Defence

The accused is not accorded Miranda protections (which is @ waming given to an
accused by a police officer prior to the accused making a statement)} because statements
obtained through police questioning are not admissible at the trial unless defence counsel
was present.” The accused has the right to defence at any stage of the proceedings and
this right may not be waived by the accused. The law does not allow the accused to defend
himself or herself in person. The compulsory presence of defence counsel next to the accused
is justified by the fact that the right for the accused to defend himself or herself in person
may not be sufficient if he or she lacks the necessary juridical knowledge. An indigent
accused’s legal costs will be borme by the state. The law forbids monitoring of
communications between counsel and his or her client. It also forbids intercepting
correspondence and sets restrictions on searches of counsels’ office. Evidence collected in
this way may not be used. Pending detention on remand, the accused must be given the
opportunity to consult with his or her counsel privately. However, if exceptional
circumstances exist, the public prosecutor may request a restriction from the judge for the
preliminary investigation, which prohibits contact between the accused and his or her

counsel, for a period of seven days.”

lbid, 229.

"W. T. Pizzi and L. Maraficti, “The New ltalicn Code of Criminal Procedure: The Difficulties of Building an
Adversarial Trial System on a Civil Law Foundation” (1992) 17(1) The Ycle Journal of International Law 1,
11.

"'p. Corio, “Chapter 8 Italy” in C Vv D Wyngaert (ed), Criminal Procedure System in the European
Community (Butterworths: London, 1993), p. 232.
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4) The Victim

A victim or his or her close relative (if the victim has passed away as a consequence
of the offence), may be an active participant in the criminal proceedings, from the pre-trial
hearing to the appedl, either by bringing a private prosecution or as a party bringing a civil
action.” In the latter case, the civil action is attached to the criminal prosecution and the
victim becomes a party to the trial, but only in pursuit of his or her civil interests. The civil
claim may be filed during the cormmittal proceedings and during the trial, but not the
preliminary investigation.”™ In such a case the victim has the right to counsel and to see the
dossier, he or she may file briefs and motions with the judge, has the right to be heard and
present evidence, to put questions to witnesses, to be summoned to the trial, to be heard
in pleadings, and is entitled to take legal remedies.

When the state prosecutes, the victim has the right to counsel, the right to file briefs
and motions, to present evidence, to ask for further investigation, to ask the public prosecutor
to hold a special hearing in respect of the evidence, to lodge objections against the request
for dismissal of the charge against the accused and to be summoned to the committal
proceedings (preliminary hearing) and to the trial. He or she may ask the President (presiding
officer) to put questions to the witnesses and request the public prosecutor to take legal
remedies. The victim may be represented in criminal preceedings by a body or an association
representing his or her interests, but only with his or her consent.

4. Conclusion

The adversarial and inquisitorial systems differ in their approaches to ascertaining the
truth, largely as a result of their respective origins. The adversarial system began as common
law judges resolved accusations made by one individual against another. Reflecting the
accusatory genesis, judges treated the parties as equals, and allowed the adversaries to
make their cases to independent decision makers, jurors, who decided whether the
accusations were true. In an ideal adversarial system, the trial is the centerpiece of a broader
process. Truth in the adversarial system is a by-product of a competitive process in which
the parties put forward evidence and deflect the evidence of the other. In contrast,

continental countries adopted an investigatory approach to criminal matters in which

"R, Henham and G. Mannozzi, “Victim Participation and Sentencing in England and ltaly: A Legal and
Policy Analysis” (2003) 11(3) European Journal of Crime, Criminal Law and Criminal Justice 278, 288.
"ibid.
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governments utilized the state’s power to carry out an inquiry. The premise of the
inquisitoriat system is that it is possible o reconstruct and understand a crime, a historical
event, by means of thorough investigation. Accordingly, the inquisitorial process centered on
the tasks of assembling and screening facts. As its name implies, the investigation is the
centerpiece of the inquisitorial process. The ultimate issue of quilt or innocence is determined
through an official inquiry that is initiated and conducted by the state. In this system, the
trial is most accurately characterized as a continuation of the official investigation. The
investigation, rather than the trial, is paramount.

The two systems also differ in the roles played by the state. In the adversarial system,
although both prosecutor and judge are officials of the state and the state provides the
forum, the government role was traditionally constrained by the equality accorded the
parties, by the jury trial, and, later, by defendant’s constitutional rights. In the inquisitorial
system, state actors traditionally dominated the proceedings, conducting the investigation
and managing trial and sentencing.

As mentioned above, it is difficuit to decide that which system should be appropriate
for the criminal justice system. Because each system is premised on a unique set of values
and objective that shape the roles and interaction of its participants. Nonetheless, even a
brief study reveals the inherent structural incongruities present in each system. Specifically,
while the accusatorial system purports to grant the utmost protection to individual rights, the
many levels of discretion inherent in the system may in fact undermine this protection for
certain categories of defendants. By contrast, the inquisitorial system, with its emphasis on
discovering the truth, piaces strict limitations on the conduct of its actors as means of
achieving that objective. Thus, while the accused may not enjoy maximum protection in an
inguisitorial system, the discretionary constrains present there may need yield a result that

grounded in impartiality, faimess, reliability and justice.
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Abstract
The general power of competence according to the Localism Act 2011 is a new power
for local authorities in United Kingdom, especidlly in England. The Act gims to encourage such
authorities the ability to act in the interests cf their locality. This article intends to study on: the
development of a general power of competence in the system of UK local government law,
the backgreund of the drafting and the provisional content of the general power of competence
according to the Localism Act 2011 as well as the experience in implementing these provisions.

The study found that the general power of competence has given the local government an
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explicit freedom to act in the creative way with confidence on their function and the method

of work under the legal framework.

Keyword: general power of competence, local government, United Kingdom, Localism Act
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john Sharlang, A Practicat Approach 1o Local Government Law, 2nd, {Oxford: Oxford University Press,
2006), pp. 81-84.

"R. v. Richmond upon Thames London Borough Council, ex parte McCarthy & Stone [1992] 2 AC 48, HL.
“David Feldman, Oxford Principles of English Law: English Public Law, 2nd, {Oxford: Oxford University
Press, 2009), p.218.

P Attorney-General v. Wilts United Dairies Ltd 1921] 37 TLR 884, [1922] 38 TLR 781, HL.

“John Sharland, A Practical Approach to Local Government Law, 2nd, (Oxford: Oxford University Press,
2006), p. 85.

B Crédit Suisse v. Allerdale Borough Council |1997] QB 306, CA.



63

Government (Miscellaneous Provisions) Act 1976) #i e uauAnIAnsUnATasdaurin il
AvavNRIE s ANATAInEmAMNNS [ eaiud e Tne e s aS e wes
Frevn B wananiiieiiunssavsulssaname sl fdn e natna e dam
Fastuarnlasinsl sednsunasssdviasdudainlasansaiatieninanfuuuuiii
WnemadninTimmaanfidamun (time-shore accornmodation) winliyanafiaula koo

ar

aABmarRineasdarasaandinatdutisainmant sednsunasosdnwissinla
FARIUTEN T U AR LS T U IR AN N aE e aewn e A oLy
L’%']’ﬂ@\il.‘ﬁ’]ﬁﬂ‘[ﬁm’mLﬁﬂﬁﬁﬁﬂﬁuﬂ‘fﬁﬂrﬁﬂ%ﬁuﬂﬂumWﬂﬂ‘iﬁﬁ@l’]}mg%ﬂ}ﬂﬂﬂﬂﬂﬂdﬁﬂ‘jﬂﬂ@‘i’ﬂ\‘l
dowviasdnluning 19 yeawsrsmlyaiinisUnasessaiesiiu (fatimuesiall) a.a.
1976 waehiasnms 19 4 uariudsndsnannd@uidnansunanslnefinsdnsunasasdom
vipstuingeaisziulasamanivindesisneFannametasnasisninfiadeenidu
inMidwazepnilefidinduensunas
peAngUnagsdTiastulideg e lunsad waszinsianuains 19 5
Usznaufiusnesn 11 (1) eewsrsedygiinisunasasdantiadin A, 1972 Tagdnadn
duraifisadlastiunisfanisunn 19 WeadwieninandeuuuiiudreandwolFan
nafirmun tuaidaagnssellisnauinnsdadadinumuimauarnissinsaain
andefanae et uaaunsunsessssdnsnasasdadiatiunaz illinaioadios
s EsnnanifaENes 19 usagteln n1Erenesn 111 (1) PRINTEI 1Y A
nsUnasasdawiasiin a.a. 1972 dadungusneitidneninfiatentag ¢ ifiunisg
wnluszdnaliTavaanmdaeiunnmsn 197 seansrsnetyafntsunaseedaudiasdiu
(Fardmuaiall) a.a. 1976 Fufuunngusnsianisiidnaniinfidnd i laasssdiog
maftaadngUnpsnsaruinsfiunazianiet e glussuaagunanindlasdadazenls
yEnrsunuiusieasAnsunasoesauiesfiuliidnantiniinssvinas lRgdenvia i

- |

U3t Fsusaumnsliansdniunnswlufianiasin g dadmneaiu dyyids

o oy v ws 1 4 o o ¥ as g ‘ a o 2 I
L\?HﬁU‘S‘]&IV]@NﬂﬂW’ﬁCﬂﬂWL‘Huﬂ'l'i‘{‘i_l Lazn19AUS zﬂuTﬁﬂ@\?ﬂﬂ?Uﬂﬂﬁ’ﬂ‘ﬂﬂqu"ﬂﬂﬁﬂu:@gﬁlﬂu

Tume uﬂﬂmﬂﬁm@é’mmdﬁmﬁﬂ‘mﬂﬂ‘imﬁquﬁmﬁuﬁwmmﬁiq@%mwﬁw:r}l’mmwﬁﬂ
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Abstract

This research aims to study, collect, analyze data, legal provisions, facts about
stateless personal stotus and to encourage community participation, strengthen knowledge,
people's understanding on the rights of stateless persons, especially the stateless status
problems, to strengthen the development of the Rights Center of Stateless Persons in
Phayao Province. The research found that stateless and notionalityless persons in Phayao
province are in Phu Sang district, Chiang Kham district, Pong district ana Chiang Muan
district. The nature of the status was an absence because of the lack of records, lack of
identification card, statelessness by the facts, no information about any state, unknown place
of birth or cannot prove place of birth. This situation is affect the right to establish a family,
rights to travel, right to access to public health service. This research suggestions that there
should have the stateless center where set up at the sub-district level, supported by focal
authorities. They are aiso coordinated by the village headman, the stateless people and their
relatives. The coordinator should be a monitor and disseminator of the information, shouid be
a volunteer from a problem stakehoider, or their relatives who volunteer to work for help.
The community governing body should disseminate a legal knowledge to support the work of
the center, especially the law of citizen registration, the nationality law and the family
registration law. There shouid have a collaboration between the local authorities with the
rights center and the coordinator to eatables a consistent understanding and assistance for

effective follow-up administration.

Keywords: Stateless, Nationalityless, Rights Problem, The Right Center, Phayao
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